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)
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BOROUGH OF COLUMBI A, )
)
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APPEARANCES:

Ant hony R Sherr, Esquire, and
Kevin M Durkan, Esquire
On behalf of Plaintiff

Chri stopher P. Gerber, Esquire
On behal f of Defendants

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on the Mtion of
Def endants Jack Brommer and Borough of Colunbia to Partially
Dismss Plaintiff’'s Conplaint, which notion was filed on
Novenber 19, 2009.' Plaintiff, Brian Wiite's Response in
Qpposition to Defendants, Sgt. Jack Brommer and Borough of

Colunmbia’s Partial Mdtion to Dismss the Conplaint was filed on

! Def endants also filed a Brief in Support of the Mtion of
Def endants Jack Bronmmer and Borough of Colunbia to Partially Dismss
Plaintiff’'s Conplaint (“Defendants’ Brief”) on Novenber 19, 2009.



Decenber 3, 2009.2 The Reply Brief of Defendants in Support of
their Motion to Partially Dismss Plaintiff’s Conplaint was filed
on Decenber 29, 2009.

SUVVARY OF DECI SI ON

In this civil-rights lawsuit, plaintiff Brian Wite, an
African- Aneri can, brings both federal statutory, and state
common- | aw, causes of action agai nst defendant police Sergeant
Jack Brommer and his enpl oyer, defendant Borough of Col unbi a,
Lancaster County, Pennsylvania. The suit arises fromplaintiff’s
arrest by Sergeant Brommer on charges of public drunkenness and
di sorderly conduct and plaintiff’s subsequent term nation from
hi s enpl oynent as a doorman providing security at the R verside
Bar & Gill in Colunbia.

In Count | of the Conplaint3 plaintiff sues both
def endants pursuant to 42 U S.C. 8§ 1983 for an unconstitutional
sei zure of his person in violation of the Fourth and Fourteenth
Amendnents to the United States Constitution. Plaintiff alleges
that there was no probable cause to arrest him that his seizure

was unreasonabl e, and that his treatnent by defendants viol ated

2 Plaintiff, Brian White's Brief in Opposition to Defendants,
Sgt. Jack Brommer and Borough of Colunbia's Partial Mtion to Disniss the
Conplaint (“Plaintiff’'s Brief”) was fil ed Decenber 3, 2009.

8 Plaintiff |abels the various counts in the conplaint as the “First
Cause of Action,” “Second Cause of Action,” and so on through the “Sixth Cause
of Action”. For ease of reference, these causes of action will be referred to

as Counts | through VI.



his rights under those Arendnents to be free from unreasonabl e
sei zure.*

In their notion to partially dismss the Conpl aint,
bot h def endants seeks dism ssal of Count | to the extent that it
asserts a due process clai munder the Fourteenth Amendnent
because the nore specific text of the Fourth Amendnent applies.

Wi | e defendants are correct that the Fourth Anmendnent
governs and a substantive due process clai munder the Fourteenth
Amendnent woul d properly be dism ssed, their argunment is nopot
because plaintiff concedes that he is not alleging a substantive
due process claim Accordingly, | denied defendants’ notion to
di sm ss the Fourteenth Amendnent cl ai m

However, because plaintiff is not alleging a Fourteenth
Amendnent claim only his Fourth Amendnent claimremains in
Count 1. Because defendants’ notion to dismss did not attack
the Fourth Amendnent claim that claimagainst both defendants
remains in the lawsuit.

In Count Il of the Conplaint, plaintiff sues both
def endants pursuant to 42 U.S.C. § 1983 for nmlicious prosecution
in violation of the Fourth and Fourteenth Amendnents. In this
count, plaintiff alleges that there was no probable cause for his
arrest, that he was not intoxicated and had not engaged in any

di sorderly conduct, that he was acquitted of both charges, and

4 Conpl ai nt 7 27-29.



that his treatment by defendants violated his rights under those
Amendnents to be free from malicious prosecution.?®

In their nmotion to dismss, both defendants seek
di smssal of Count Il. They contend that plaintiff has not pled
a necessary elenent of a nmalicious prosecution claimwhen filed
against a police officer rather than a prosecutor —that is,
facts alleging that Sergeant Bronmer know ngly provided false
information to the prosecutor.

| concluded that plaintiff’s Conplaint does contain
such facts. | concluded that the Conplaint supports the
reasonabl e inference that defendant Brommer either initiated the
prosecution directly, or comunicated information to the
prosecutor which Sergeant Bromrer knew to be fal se.

Accordingly, | denied defendants’ notion to dism ss
Count Il fromplaintiff’s Conplaint. Therefore, Count Il remains
in the | awsuit agai nst both defendants.

In Count |11l of the Conplaint, plaintiff sues both
def endants pursuant to 42 U S.C. 8§ 1981 for intentional
discrimnation in regard to plaintiff’s right to contract.

In this count, plaintiff alleges that he is an African
American. Plaintiff contends that with the intent to
di scrimnate against plaintiff because of his race, defendant

Sergeant Brommer contacted plaintiff’s enployer and requested

5 Conpl ai nt Y 16, 22, 31-33.
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termnation of plaintiff’s enploynent. Plaintiff asserts that
the discrimnation resulted in the violation of his protected
right to make, enforce and carry out his enploynment contract at
the Riverview Bar & Gill.®

In its notion to partially dism ss the Conpl aint,
def endant Borough of Col unbi a seeks di sm ssal of Count II
agai nst the Borough because Section 1981 does not provide for a
private cause of action against a nunicipal defendant. Defendant
Bor ough argues that plaintiff nust seek redress against the
Borough for violation of his Section 1981 rights through a cause
of action under Section 1983. Moreover, defendant Borough
asserts that plaintiff has not pled facts to support a Section
1983 action against the Borough for violation of plaintiff’s
Section 1981 rights.

Plaintiff concedes in his Brief that pursuant to

McGvern v. Cty of Philadel phia, 554 F.3d 114 (3d Cr. 2009),

Section 1981 only provides for a cause of action agai nst Sergeant
Brommer. However, plaintiff argues that his Conplaint avers
sufficient facts to support a Section 1983 cl ai m agai nst the

Bor ough pursuant to Monell v. Departnent of Social Services,

436 U.S. 658, 98 S. (. 2018, 56 L.Ed.2d 611 (1978), because the
Borough failed to train its officers concerning contact with

arrestees’ enpl oyers.

6 Conpl ai nt 7 35-37.



| ruled that in order for plaintiff to recover, the
failure to train nust have caused a pattern of violations. |
concluded that plaintiff failed to state a “failure to train”
Monel | claimunder either a “pattern of violations” theory, or a
“single violation” theory. | ruled that plaintiff’'s avernents do
not show, or support a reasonable inference, that the Borough's
failure to train its officers caused Sergeant Brommer to call the

owner of the bar and thereby interfere with plaintiff’s Section

1981 rights.
Accordingly, | granted defendant Borough’s notion to
dism ss Count |11 against the Borough for failure to state a

Section 1983 Monell cl ai magainst the Borough for violating
plaintiff's Section 1981 rights. However, | granted plaintiff
| eave to anmend his Conplaint to clearly aver the factual and

| egal basis for a “failure to train” Monell claimagainst the
Bor ough

Because neither defendant filed or briefed a notion to
dismss plaintiff’s Count 111 clains agai nst defendant Sergeant
Bromer, those clains remain in the |awsuit.

Counts IV, V and VI of the Conplaint each allege
pendant state-l|aw clains under Pennsylvania common | aw agai nst
only defendant Sergeant Brommer.

In Count IV of the Conplaint, plaintiff sues only

def endant Brommer for intentional infliction of enotional



di stress under Pennsylvania comon law. In this count, plaintiff
al l eges that Sergeant Brommer’s actions of tel ephoning
plaintiff’'s enployer and informng himof plaintiff’'s arrest and
requesting that plaintiff be termnated from his enpl oynent
constituted extrene and outrageous conduct. Plaintiff avers that
Sergeant Brommer intended to inflict enotional distress on
pl aintiff when he tel ephoned plaintiff’s enpl oyer.’

In his notion to dismss, defendant Bronmer seeks
di sm ssal of Count |V because his alleged conduct was not extrene
and outrageous as a matter of |aw, and because plaintiff pled no
facts supporting a reasonable inference that he suffered, or is
suffering from enotional distress and that such distress is or
was real .

| concluded as a matter of |law that, as pled, Sergeant
Bronmer’ s conduct was sufficiently extreme and outrageous to
support plaintiff’s enotional distress claim However, | also
concluded that plaintiff failed to state an enotional distress
cl ai m because he did not sufficiently plead the requisite harm

| ruled that in order to recover for intentional
infliction of enotional distress, plaintiff nmust suffer sone type
of resulting physical harm because of defendant’s outrageous
conduct. However, plaintiff’s Conplaint is silent as to how this

severe enotional distress manifested itself.

7 Conpl ai nt 77 39-40.



Therefore, | granted defendant’s notion and di sm ssed
Count 1V agai nst defendant Brommer fromthe Conplaint for failure
to adequately plead harm However, | granted plaintiff |eave to
amend his Conplaint to clearly aver what physical harm he
suffered, if any, because of the alleged outrageous conduct of
def endant Bromer.

In Count V of the Conplaint, plaintiff sues only
def endant Brommer for tortious interference wwth a contractual
rel ati onshi p under Pennsyl vani a common | aw.

In this count, plaintiff alleges that a contractual
relationship existed between plaintiff and his enpl oyer because
plaintiff was an at-will enployee of the RiverviewBar & Gill.
He contends that defendant Sergeant Bronmer acted with the
specific intent to harmplaintiff’s continued enploynent at the
bar when defendant Bronmer tel ephoned the bar owner to informhim
that plaintiff had been arrested and to request that the owner
termnate plaintiff’s enploynent. Plaintiff avers that as a
result, he was termnated fromhis enploynent.3

In his nmotion to dismss, defendant Brommer seeks
di sm ssal of Count V on the ground that Pennsylvania does not
recogni ze a cause of action for tortious interference with a
contract based on alleged interference with an on-going, at-wll

enpl oynent rel ati onship.

8 Conpl ai nt 7 43-48.



| concluded that the Suprenme Court of Pennsylvani a has
not ruled on this issue and that the Superior Court of
Pennsyl vani a has rul ed inconsistently on the subject. |
predicted that, if presented with the issue, the Suprene Court of
Pennsyl vania will recognize a cause of action for tortious
interference with an existing at-wll enploynent rel ationship.

Therefore, | deni ed defendant Bromer’s notion to
dismss Count V fromplaintiff’s Conplaint. As a result, Count V
remains in the |lawsuit agai nst defendant Brommer.

In Count VI of the Conplaint, plaintiff sues only
def endant Brommer for defamation under Pennsyl vania common | aw.
In this count, plaintiff alleges that Sergeant Bronmer’s
statenent to plaintiff’s enployer that plaintiff’s conduct and
public drunkenness nmade hi munfit to continue as a doornman at the
bar, harmed plaintiff’s reputation and caused plaintiff to |ose
his job.?®

In his notion to dismss, defendant Bronmer seeks
di sm ssal of Count VI against himon the grounds that his
communi cation to the bar owner did not constitute defamation.
Sergeant Brommer contends that his comunication was “pure
opi nion”, and that pure opinion, wthout nore, does not create a
def amati on cause of action. He also argues that plaintiff failed

to denonstrate that Sergeant Bronmer’s conmunication of his

® Conpl ai nt 7 50-51.



opi ni on coul d reasonably be understood to inply the existence of
undi scl osed defamatory facts.

Plaintiff argued that Sergeant Brommer’s statenents
constitute defamati on per se because the statenents inpute a
“crimnal offense” and *business m sconduct” to plaintiff.

| ruled that inform ng an individual’s enployer that
the enpl oyee “was arrested” reasonably inplies the fact of
crimnal conduct by that individual to justify the arrest. |
concluded that if Sergeant Bromrer did not expose plaintiff to
public hatred, contenpt, or ridicule by informng the owner that
plaintiff was arrested for public drunkenness and disorderly
conduct and was unfit to work as a doorman, defendant Bromrer
certainly did, according to the Conplaint, tend to bl acken
plaintiff’s reputation and injure himin his business or
enpl oynent .

Accordingly, | denied defendant Brommer’s notion to
dism ss Count VI fromplaintiff’'s Conplaint. Therefore, Count VI
remai ns in the Conplaint agai nst defendant Brommer.

My reasons and further analysis are articul ated bel ow

JURI SDI CT1 ON

This action is before the court on federal question
jurisdiction. Plaintiff’s Conpl aint asserts clai ns agai nst
def endants under 42 U.S.C. 8 1981 and § 1983. See 28 U. S.C.

§ 1331. Both plaintiff’s federal and state-law clains are



prem sed on the sane conduct by defendant Bromrer. Plaintiff’s
state-law clains are part of the sanme case or controversy and
are, therefore, properly before the court on suppl enental
jurisdiction. See 28 U S.C. § 1367.
VENUE
Venue is proper because plaintiff alleges that all, or
a substantial part, of the events giving rise to these clains
occurred in Lancaster County, Pennsylvania, which is in this
judicial district. 28 U S.C 88§ 118, 1391.
PROCEDURAL HI STORY

This matter is before the court on the Conplaint filed
Sept enber 24, 2009 by plaintiff Brian Wiite. Defendants filed a
notion for partial dism ssal of the Conplaint on Novenber 19,
2009, which notion, having been briefed by the parties, is now
before the court for disposition.

FACTS

Taking all of the well-pled facts contained in the
Complaint as true, as | amrequired to do under the standard of
review applicable to a notion to dismss, discussed below, the
facts of this case are as foll ows.

Plaintiff Brian Wiite is an African-Anmerican male who
was enpl oyed as a doorman providing security at the Riverview Bar

& Gill in Colunbia, Lancaster County, Pennsylvania.!® Defendant

10 Conpl aint 7 7, 10.



Sergeant Jack Brommer was enployed as a | aw enforcenent officer
by defendant Borough of Col unbia. !

Plaintiff was not working on May 24, 2009, but he was a
patron at the bar that day.® He was not intoxicated and did not
engage in any disorderly conduct.®® He left the bar and began
wal ki ng hone. **

Sergeant Brommer was on duty that day and was
di spatched to the Riverside Bar & Gill.*™ Plaintiff had already
| eft the bar when Sergeant Brommer arrived there.® \When
def endant Brommer arrived at the bar he said that he “wanted
Brian Wite.”?

Shortly thereafter, while plaintiff Wite was wal ki ng
horme, he was “picked up” by Col unbi a Borough Police officers and
transported back to the Riverside Bar & Gill. Upon arrival at
the bar, plaintiff was arrested by Sergeant Bronmer on charges of

publ i ¢ drunkenness and di sorderly conduct.®

1 Conplaint T 9.

12 Conpl aint 7 11, 13.
13 Conpl aint  16.

14 Conpl ai nt 7 13, 15.
15 Conpl aint  12.

16 Conpl aint  13.

1 Conpl aint | 14.

18 Conpl ai nt | 15.



On the foll ow ng day, Sergeant Brommer tel ephoned
plaintiff’s enpl oyer, the owner and manager of the Riverview Bar
& Gill.* Sergeant Brommer told the owner that plaintiff had
been arrested for public drunkenness and di sorderly conduct and
that plaintiff was “unfit to work as a doorman/security.”
Sergeant Brommer requested that the owner fire plaintiff.?20

Solely as a result of the call from Sergeant Bromer,
plaintiff was fired fromhis job and has been unable to secure
ot her enpl oynent since that tinme despite diligent attenpts to do
so.?t Plaintiff was acquitted on both the public drunkenness and
di sorderly conduct charges in the Col unbi a Borough Mini ci pa
Court. 2

STANDARD OF REVI EW

A claimmay be dism ssed under Federal Rule of Cvil
Procedure 12(b)(6) for "failure to state a clai mupon which
relief can be granted.” A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S .. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbly, 550 U.S. 544, 127 S. . 1955, 167 L.Ed.2d 929 (2007)).

19 Conpl aint  17.

20 Conpl ai nt  18.

2 Conpl ai nt 77 19, 20.
22 Conpl ai nt 7 21-22.



Generally, inruling on a notion to dismss, the court relies on
the conplaint, attached exhibits, and matters of public record,

i ncludi ng other judicial proceedings. Sands v. MCorm ck,

502 F.3d 263, 268 (3d. CGr. 2008).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2), which requires "a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief.”
Rul e 8(a)(2) does not require heightened fact pleading of
specifics, but only enough facts to state a claimto relief that
is plausible on its face. Twonbly, 550 U S. at 570,
127 S. Ct. at 1974, 167 L.Ed.2d at 949. 2

In determ ning whether a conplaint is sufficient, the
court nust accept all factual allegations as true, construe the
conplaint in the light nost favorable to the plaintiff, and
det erm ne whet her, under any reasonable reading, the plaintiff

may be entitled to relief. Fower, 578 F.3d at 210 (quoting

23 The Suprene Court’s Opinion in Ashcroft v. Igbal, _ US _ , |
129 S. . 1937, 1953, 173 L.Ed.2d 868, 887 (2009), states clearly that the
“facial plausibility” pleading standard set forth in Twonbly applies to al
civil suits in the federal courts. Fowler v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cr. 2009).

This showi ng of facial plausibility then “allows the court to draw
t he reasonabl e inference that the defendant is liable for the m sconduct
alleged,” and that the plaintiff is entitled to relief. Fowler, 578 F.3d at
210 (quoting Igbal, _ US at _ , 129 S.Ct. at 1949, 173 L.Ed.2d at 884).

As the Supreme Court explained in Igbal, “[t]he plausibility
standard is not akin to a ‘probability requirenment,’ but it asks for nore than
a sheer possibility that the defendant acted unlawfully.” |gbal
_uUs at _, 129 S Ct. at 1949, 173 L.Ed.2d at 884.

- 14 -



Phillips v. County of Allegheny, 515 F. 3d 224, 233 (3d CGr

2008)) .

Al t hough “concl usory” or “bare-bones all egations” wll
not survive a notion to dismss, Fower, 578 F.3d at 210, a
conplaint may not be dism ssed nerely because it appears unlikely
that the plaintiff can prove those facts or will ultimtely
prevail on the nmerits. Phillips, 515 F. 3d at 231. Nonet hel ess,
to survive a 12(b)(6) notion, the conplaint nust provide enough
facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenents. 1d. (quoting Twonbly,
550 U. S. at 556, 127 S.Ct. at 1965, 167 L.Ed.2d at 940) (internal
guotations omtted).

The court is required to conduct a two-part anal ysis
when considering a Rule 12(b)(6) notion. First, the factual
matters averred in the conplaint, and any attached exhibits,
shoul d be separated from |l egal conclusions asserted. Fow er,

578 F.3d at 210. Any facts pled nust be taken as true, and any
| egal concl usions asserted nay be di sregarded.
Id. at 210-211.

Second, the court nust determ ne whether those factual
matters averred are sufficient to show that the plaintiff has a
“plausible claimfor relief.” 1d. at 211 (quoting |gbal,

_U.S at _, 129 S.Ct. at 1950, 178 L.Ed.2d at 884).



Utimately, this two-part analysis is “context-
specific” and requires the court to draw on “its judicial
experience and comon sense” to determne if the facts pled in

t he conpl ai nt have “nudged [plaintiff’s] clains” over the |ine

from*“[merely] conceivable [or possible] to plausible.” |Igbal,
~_UsSs at |, 129 S.Ct. at 1949-1950, 178 L.Ed.2d at 884-885.

A wel | - pl eaded conpl aint may not be di sm ssed sinply
because “it strikes a savvy judge that actual proof of those
facts is inprobable, and that a recovery is very renote and
unlikely.” Twonbly, 550 U S. at 556, 127 S.C. at 1965,

167 L. Ed.2d at 940-941.

DI SCUSSI ON

Count | - Unconstitutional Seizure

Count | alleges that defendants affected an
unconstitutional seizure of plaintiff. It asserts a claimunder
42 U.S.C. § 1983 (“Section 1983") by averring a violation of the
Fourth and Fourteenth Amendnents of the United States
Constitution. Defendants seek dism ssal of Count | to the extent
that it asserts a due process claimunder the Fourteenth
Amendnent. Specifically, defendants argue that a substantive due
process clai mbased on the Fourteenth Amendnent is inappropriate
and shoul d be di sm ssed because the nore specific text of the

Fourt h Amendrent applies.

24 Def endants’ Brief at page 3.

- 16 -



Al t hough defendants are correct that the Fourth
Amendnent governs and a substantive due process claimhere would
properly be dism ssed,? the argunent is noot because plaintiff
concedes that he is not alleging a substantive due process
claim? As such, defendant’s notion to disniss a substantive

due process claimis denied.

Count 11 - Malicious Prosecution
Count 11 alleges that defendants are liable for
mal i ci ous prosecution of plaintiff. It also asserts a claim

under Section 1983, alleging violations of both the Fourth
Anmendnment and t he Fourteenth Amendnent.?’ Defendants seek

di sm ssal of Count Il. They contend that plaintiff has not pled
a necessary elenment of a nmalicious prosecution claimwhen filed
against a police officer, rather than a prosecutor?® —that is,
facts alleging that Sergeant Bronmer know ngly provided false
information to the prosecutor.

In Kossler v. Crisanti, 564 F.3d 181 (3d Cr. 2009),

the United States Court of Appeals for the Third Crcuit

25 The constitutionality of arrests by state officials is governed by
the Fourth Amendment rather than due process analysis. Berg v. County of
Al |l egheny, 219 F.3d 261, 269 (3d Cir. 2000)(citing County of Sacramento v.
Lewis, 523 U S. 833, 842-843, 118 S.Ct. 1708, 1715, 140 L.Ed.2d 1043, 1055
(1998)).

26 Specifically, plaintiff states that “[t]o the extent Defendants
seek to dism ss a substantive due process claim Plaintiff is not alleging any
such claimat this time.” Plaintiff's Brief at page 6 n.2.

2 Conpl ai nt 7 30- 33.

28 Def endants’ Brief at page 12.

- 17 -



articulated five elements of a malicious prosecution claim
brought under Section 1983. In order to establish such a claim
a plaintiff nust show that:
(1) the defendants initiated a crim nal
proceedi ng; (2) the crimnal proceeding ended in
plaintiff's favor; (3) the proceedi ng was
initiated without probable cause; (4) the
def endants acted maliciously or for a purpose
ot her than bringing the plaintiff to justice; and
(5) the plaintiff suffered deprivation of |iberty
consistent with the concept of seizure as a
consequence of a |egal proceeding.
564 F.3d at 186.

Al t hough a prosecutor is generally responsible for
initiating a proceedi ng agai nst a defendant, a police officer can
be considered to have done so if he or she “know ngly provided
false information to the prosecutor or otherwise interfered with

the prosecutor’s informed discretion.” Merrero v. M cewski,

1998 WL 414724, at *6 (E. D.Pa. July 22, 1998)(Broderick, J.); see

Donenech v. City of Philadel phia, 2009 U S.Dist. LEXIS 34902, at

*38-40 (E.D. Pa. April 23, 2009)(Surrick, J.); Vassallo v. Fox,

2004 W. 2827517, at *7 (E.D.Pa. Decenber 9, 2004)(Kelly, S.J.)

(citing Gatter v. Zappile, 67 F.Supp.2d 515, 521 (E. D. Pa. 1999)

(Katz, S.J.)).
Initiation of Crimnal Proceedings
The first elenment of a nmalicious prosecution claim
requires a plaintiff to establish that defendants initiated a

crimnal proceeding. In order to support a malicious prosecution

- 18 -



cl ai m based on police conduct, the police officer nust take an
active role in the initiation of the proceedi ngs and conmuni cate
information to the prosecutor which the officer knows to be

fal se. For exanple, knowi ngly providing faulty information in a
warrant application is sufficient to show that a police officer

initiated a proceedi ng, Vassallo, supra. However, nerely serving

as a fact-gatherer for the prosecutor is not. Gatter, supra.

I n Kossler, supra, summary judgnent was entered agai nst

plaintiff M chael Kossler, and his malicious prosecution claim
was di sm ssed, because he failed to establish the second el enent
of a malicious prosecution claim(requiring the prosecution to
end in plaintiff's favor). However, the portion of the Third
Crcuit’s Opinion discussing the first elenent (requiring the
police officer to have initiated the prosecution) offers guidance
in the case before this court.

In Kossler, the Ofense/lncident Report witten by
defendant-Oficer Crisanti |isted the Pennsylvania statutory
provi sions covering the of fenses charged against plaintiff,

i ncludi ng public intoxication and disorderly conduct. Kossler,
564 F.3d at 185. Wthout reaching the issue of who initiated the
prosecution (the first elenent), the district court granted
summary judgnent on the grounds that the underlying crimnal

proceeding did not termnate in M. Kossler’s favor (the second



el enent). See Kossler, 2005 U . S.Dist. LEXIS 15584, at *19-20

(WD. Pa. August 1, 2005)(MVerry, J). On appeal, a ngjority of
the Third Crcuit Court of Appeals affirmed summary judgnent on
t he same grounds, and, therefore, did not reach the first

el ement. Kossler, 564 F.3d at 189, 192.

However, four Circuit Judges, ? concurring in part and
di ssenting in part, would have reached the first el enent issue
and woul d have hel d sunmary judgnent i nappropriate because of
di sputed facts related to the question of who initiated the
prosecution. Kossler, 564 F.3d at 198-199. Specifically, and
simlar to plaintiff’'s allegation here, the plaintiff in Kossler
all eged that Oficer Crisanti arrested himfor, and charged him
wi th, public drunkenness and di sorderly conduct despite the
absence of any probabl e cause or reasonabl e suspicion that
plaintiff had conmtted such offenses. |d.

Because of a dispute between the Kossler parties over
the truth or falsity of Oficer Crisanti’s police report, upon
whi ch those charges were based, the dissenting and concurring
menbers of the Third Circuit Kossler Court would have denied
summary judgnent against plaintiff on the el enent of who
initiated the prosecution. |[d.

The reasoning of the Third Grcuit judges who would

have reached the prosecution-initiation issue in Kossler is

29 Circuit Judges Ruggero J. Aldisert, Dolores K. Sloviter,
Theodore A. McKee and Thomas L. Anbro.

- 20 -



persuasive. It cautions strongly against dism ssal of
plaintiff’s malicious prosecution claimon the initiation el enent
in the case before this court.

Specifically, in this case plaintiff Brian Wite avers
that he was neither intoxicated nor behaving in a disorderly
manner.3° Plaintiff Wiite's avernent coul d be considered a

conclusion of |aw and properly disregarded under Twonbly, supra,

| gbal , supra, and Fow er, supra. However, it could al so be

considered to be a factual avernent regarding plaintiff’s |evel

of awareness, his inebriation or sobriety, and the general manner
of his behavior. Taken as true and viewed in the |ight nost
favorable to plaintiff as | amrequired to do under the foregoing
standard of review, plaintiff’s avernent that he was neither

i ntoxi cated nor behaving in a disorderly manner supports the
reasonabl e inference that Sergeant Brommrer knew that any contrary
assertions he may have nmade in his police report of the incident
were false.

However, that inference alone is insufficient to defeat
defendant’s notion to dismss plaintiff’s malicious prosecution
claim The Conplaint nust also aver facts show ng, or
supporting, a reasonable inference that Sergeant Brommer actually

communi cated such information to the prosecutor or otherw se

initiated the proceeding against plaintiff. See Merrero, supra,

80 Conpl aint  16.



1998 WL 414724, at *6-8.3 | find that plaintiff’s Conplaint
contai ns such facts.

The avernents in plaintiff Wiite' s Conplaint support
two reasonabl e inferences, each of which is sufficient to
wi t hstand defendants challenge to the initiation-of-prosecution
el enent at the notion-to-dismss stage. Specifically, the Wite
Conpl ai nt avers that Sergeant Brommer arrested plaintiff for
public drunkenness and disorderly conduct. Followi ng his arrest,
plaintiff avers, he was tried in the Col unbia Borough Mini ci pal

Court and “acquitted of both...charges.”?

st In Merrero v. Mcewski, the plaintiff, Rafael Merrero, asserted
mal i ci ous prosecution clains against three police officer defendants - Eggl es,
Sunder hauf, and M cewski. Forner District Judge Broderick of this court

granted summary judgnent in favor of O ficers Eggles and Sunder hauf because,

al t hough they may have assisted in the preparati on of sonme documents that were
eventual |y communi cated by Oficer Mcewski to the Charging Unit in the
District Attorney’'s office, there was no evidence that either Oficer

Sunder hauf or Officer Eggles provided any information regarding M. Merrero to
t he prosecutor, whether true or false. Merrero, 1998 W 414724, at *7.
Therefore, neither could be found to have initiated the proceedi ngs agai nst
plaintiff Merrero.

By contrast, defendant M cewski did provide information to the
District Attorney’'s office regarding plaintiff. Specifically, defendant
M cewski (1) participated in the initial arrest and search of M. Merrero’s
aut onobile; (2) swore out an affidavit and applied for a search warrant for
M. Merrero' s residence; (3) participated in the execution of that search
warrant; (4) conpiled a “Conplaint Fact Record” enumerating the various counts
against M. Merrero after the search warrant was executed; and nost
i mportantly, (5) transmitted the Conplaint Fact Record to the Charging
Unit acconpani ed by copies of the search warrant and O ficer Mcewski’s
affidavit. [|d. at *2-3.

On those grounds, the court found that M cewski clearly had
conmuni cated i nformation to the prosecutor regarding M. Merrero. 1d. at *7.
However, the court granted summary judgnent in Oficer Mcewski’'s favor
because M. Merrero failed to denmonstrate a material issue of fact as to the
truth or falsity of the information O ficer Mcewski comunicated. |d.

32 Conpl ai nt Y 18, 21-22



First, if a prosecutor tried the case in municipal
court, then it is reasonable to infer that the arresting officer,
Sergeant Brommer, communi cated information regardi ng the charged
of fenses to the prosecutor. As already noted, the avernents of
plaintiff’s Conpl ai nt support a reasonabl e inference that
Sergeant Brommer knew plaintiff was not intoxicated or behaving
in a disorderly manner. Together, these reasonabl e inferences
support the prosecution-initiation elenent of plaintiff’s claim

Second, and alternatively, if Sergeant Brommer
presented the charges in nunicipal court hinmself, then he would
have initiated the proceedings directly. Here, again, a
reasonabl e inference drawn fromthe plaintiff’ s Conplaint
supports the initiation elenment of his claim

VWil e the specific nature of the nmunicipal court
proceedi ngs are not entirely clear fromthe Conplaint, the
Conpl ai nt does support the reasonable inference that defendant
either initiated the proceedings directly or conmuni cated
information to the prosecutor that Sergeant Bromrer knew to be
fal se. Accordingly, because plaintiff has pled facts, and
because reasonabl e i nferences can be drawn fromthe facts pled,
to satisfy the el enments of malicious prosecution, | deny

def endants’ notion to dism ss Count |II



Count IIl - Discrimnation Regarding Right to Contract

Count 111 alleges that defendants are |liable for
intentional discrimnation against plaintiff. Specifically,
plaintiff alleges discrimnation regarding his right to contract
in violation of 42 U . S.C. § 1981 (“Section 1981").3 Defendants
seek dism ssal of Count 111 agai nst defendant Borough of Col unbia
because Section 1981 does not provide for a private cause of
action against a municipal defendant.3*

Def endants argue that, under McGovern v. Gty of

Phi | adel phia, 554 F.3d 114, 120-122 (3d Gr. 2009), plaintiff

must seek redress agai nst the Borough of Colunbia for violation

of his Section 1981 rights through a cause of action under

Section 1983. Moreover, defendants argue, plaintiff has not pled

facts to support a Section 1983 action agai nst the Borough of

Col unbia for violation of plaintiff’s Section 1981 rights.®
Plaintiff concedes in his brief that, pursuant to

McGovern, Section 1981 only provides for a cause of action

agai nst Sergeant Brommer. However, plaintiff argues that his

Conpl ai nt avers sufficient facts to support a Section 1983

83 Conpl ai nt at pages 7-8.

84 Def endants’ Brief at pages 4-5 (citing McGovern, supra;
Def endants’ Reply Brief at pages 1-2 (citing sane).

35 Def endants’ Reply Brief at pages 2-3.
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Monel I 3¢ cl ai m agai nst the Borough of Colunbia.3 Specifically,

plaintiff argues that paragraphs 1, 4 and 24 of his Conpl ai nt *,

whi ch are incorporated by reference in paragraph 34 under

Count 111, provide a sufficient basis for his Mpnell claim

Because plaintiff’s argunent that Count |1l asserts

cl ai ms under both Section 1981 and Section 1983 is ultimately

unper suasi ve, |

grant defendants’ notion to dism ss Count 11

agai nst def endant Borough of Col unbia and grant |eave to anmend

for two reasons.

Conpl ai nt Headi ngs

First, the heading above Count IIl in the Conplaint is

i nconsi stent w

th the assertion of a Section 1983 Mnell claim

36 Monel | v. Department of Social Services, 436 U. S. 658, 694-695,
98 S.Ct. 2018, 2037-2038, 56 L.Ed.2d 611, 638 (1978).

87 Plaintiff's Brief at pages 9-10.

s8 Paragraph 1 of the Conplaint provides: “This is an action under

42 U.S.C. § 1983,

42 U.S.C. 8§ 1981, and the United States Constitution[,] the

Federal Common Law{,] and State Law chall enging the arrest and prosecution of
Brian Wite on May 24, 2009 and Defendant’s subsequent interference with Brian
VWite's enmpl oynent contract.”

Par agraph 4 of the Conplaint states: “This Court has jurisdiction

under 28 U. S.C. §

1331, 42 U.S.C. § 1981 and [8] 1983, and the Fourth and

Fourteenth Amendnents to the United States Constitution.”

Par agraph 24 of the Conpl aint reads:

The | ack of adequate training of Colunbia Borough Police
Oficers in the area of lawful arrests and post arrest
procedures, including but not limted to interference with
arrestees’ enploynent contracts, constitutes deliberate
indifference to the constitutional rights of Brian Wite,
and is a policy, custom or practice of [the] Borough of
Col unbi a for purposes of inmposing rmunicipal liability.

Par agraph 24 cones under the headi ng “ALLEGATI ONS OF LAW” which is distinct
fromthe headi ng “FACTUAL ALLEGATI ONS" whi ch appears just prior to paragraphs

10 through 22.

- 25 -



Specifically, the heading reads “TH RD CAUSE OF ACTI ON
Intentional Discrimnation in [Rlegards to Plaintiff’s Right to
Contract Under 42 U.S.C. § 1981."3°

Plaintiff contends his headings are nerely “inform
titles”, distinct fromthe substance of the Conplaint.
Nonet hel ess, the headings of Counts | and Il each explicitly
state that those clains are “Under 42 U . S.C. 8 1983,” anong ot her
things.* |If plaintiff was in fact asserting Counts I, Il, an

1l under Section 1983, the express nention of Section 1983 in

Counts | and Il and its conspi cuous absence from Count |1
renders the causes of action asserted in Count |1l unclear at
best .

| ncor poration by Reference
Second, while the Conplaint is not a nodel of clarity,
plaintiff is correct that the paragraphs referencing Section 1983
and nmunicipal liability are incorporated by reference under Count
I11. Despite plaintiff’s incorporation by reference of all prior
par agraphs, Count |1l fails to state a Mnell claimagainst the

Bor ough of Col unbi a.

89 There is a line-break in the headi ng above Count 111 such that the
phrases “Plaintiff’'s Right to Contract” and “Under 8§ 1981" are separated and
do not read continuously as “Plaintiff’'s Right to Contract Under § 1981.”
Conpl ai nt at pages 7-8. As discussed subsequently, even if “Plaintiff’s Ri ght
to Contract Under 8§ 1981 was on a single |line and not separated, the headi ng
woul d still be anbiguous in light of the headings above Counts | and 1|1

40 Conpl ai nt at pages 6-7.
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Monell daim
To establish a Monell claimagainst the Borough of
Col unmbi a under Section 1983, plaintiff nust show “(1) the
exi stence of a customor policy of the municipality and (2) that
the municipality’s enployees violated the plaintiff’s civil
rights while acting pursuant to this customor policy.”

Wnsl ow v. The Borough of Ml vern Pennsyl vania, 2009 W. 4609590,

at *6 (E. D.Pa. Decenber 7, 2009)(DuBois, J.)(citing Monell,
supra.)

A nmunicipality's failure to adequately train its
of ficers and enpl oyees gives rise to a cause of action under
Section 1983 if the deficient training reflects a deliberate
indifference to an individual’s civil rights, including those
guar ant eed under Section 1981,% and is “closely related to the

ultimate injury.”* Kline ex rel Arndt v. Mansfield,

255 Fed. Appx. 624, 629 (3d Cr. 2007)(citing City of Canton v.

a1 Section 1981 protects the equal right of all persons within the
jurisdiction of the United States “to make and enforce contracts wi thout
respect to race.” Donino’s Pizza, Inc. v. MDonald, 546 U. S. 470, 474-475,
126 S. Ct. 1246, 1249, 163 L.Ed.2d 1069, 1075 (2006) (quoting 42 U.S.C
§ 1981(a))(internal quotations omtted).

42 Mere proof that an injury could have been avoided if the nunicipal
of ficer or enployee “had better or nore training is not enough to show
muni ci pal liability” under a “failure to train” Mnell claim Kline,
255 Fed. Appx. at 629 (citing Harris, 489 U S. at 391, 109 S.Ct. at 1205,
103 L.Ed.2d at 427-428). Instead, plaintiff rmust show that the training
deficiency was the actual cause of the violation of plaintiff’s civil rights.
Harris, 489 U.S. at 390, 109 S.Ct. at 1205, 103 L.Ed.2d at 427-428;
WHl osyzn v. County of Lawrence, 396 F.3d 314, 325 (3d Cir. 2005).
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Harris, 489 U. S 378, 388, 109 S.Ct. 1197, 1206, 103 L. Ed.2d 412,

428 (1989)): see McGovern, 554 F.3d at 120-122.

The Third Crcuit has noted that establishing municipal
l[itability on a Mounell claimfor inadequate training is difficult.

Reitz v. County of Bucks, 125 F.3d 139, 145 (3d Cr. 1997).

CGenerally, deficient training can only amobunt to the requisite
deliberate indifference “where the failure to train has caused a

pattern of violations.” Berg v. County of Allegheny,

219 F.3d 261, 276 (3d Cir. 2000).

However, an exception exists and a “failure to train”
Monell claimmay proceed absent a pattern of violations only
where (1) “a violation of federal rights may be a highly
predi ct abl e consequence of a failure to equip | aw enforcenent
officers wwth specific tools [or skills] to handle recurrent
situations,” and (2) the |ikelihood of recurrence and
predictability of the violation of a citizen's rights “could
justify a finding that [the] policymakers’ decision not to train
an officer reflected ‘deliberate indifference to the obvious
consequence of the policynakers’ choice — nanely, a violation of

a specific constitutional or statutory right.” Kline,

255 Fed. Appx. at 629 (quoting Board of County Conmm ssioners of

Bryan County v. Brown, 520 U. S. 397, 409, 117 S.C. 1382, 1391

137 L. Ed.2d 626, 642 (1997)).



Plaintiff’s purported cause of action under Section
1983 in Count 11l alleges a violation of his rights under Section
1981,% but fails to state a “failure to train” Mnell claim
under either a “pattern of violations” theory or the “single
violation” theory. The single paragraph referring to the Borough
of Colunbia’s training progranf* avers that the alleged
deficiency is in the area of awful arrests and post-arrest
procedures including contact with arrestees’ enpl oynent
contracts, and that the allegedly deficient training constitutes
deliberate indifference to the rights of Brian Wite, and is a
policy, custom or practice of the Borough of Colunbia for
pur poses of inposing nmunicipal liability.

Pattern-of -Viol ati ons Theory

Regarding a “pattern of violations” theory, the
Conpl aint is devoid of any reference to any other incident
involving plaintiff or any other person, wherein a Borough of
Col unbi a police officer or enployee intentionally interfered with
an individual’s right to nake or enforce a contract because of
that individual’ s race. The paragraph all eging deficient
trai ning nmentions no other person, nor citizens generally, whose

rights were viol ated because the Borough's deficient training.*

43 Plaintiff's Brief at page 10-11.
a4 Conpl ai nt | 24.
45 See Conpl aint § 24.



Furt hernmore, the Conpl aint does not plead facts
sufficient to show, or support a reasonable inference, that
Sergeant Brommer’s actions were anything nore than a one-tine
occurrence. The facts pled describe a single incident, which is

by definition insufficient, pursuant to Twonbly, supra, to state

a “failure to train” Mnell claimunder a “pattern of violations”
t heory.
Si ngl e-Viol ati on Theory

The Conplaint is also insufficient regarding a “single
violation” theory. Plaintiff avers |lack of adequate training in
the area of arrests and post-arrest procedures for officers in
connection with a suspect’s or arrestee’s enpl oynent. %

Cccasions for officer-enployer interaction likely recur
in the course of police investigations, perhaps even with
sufficient frequency to make training officers on handling them
desirable. However, plaintiff’s avernents do not show, or
support a reasonabl e inference, that the Borough of Colunbia s
failure to train its officers (to not purposefully interfere with
an arrestee’s right to nake and enforce contracts because of the
arrestee’s race) caused Sergeant Brommer to call the owner of the
Riverview Bar & Gill and thereby interfere with plaintiff’s

Section 1981 rights.

a6 Conpl ai nt | 24.



Averments supporting that position would be required
for plaintiff to state a “failure to train” Mnell claim against
t he Borough of Colunbia for violation of his Section 1981 rights
based on a “single violation” theory.*

Because the Conpl ai nt does not state a “failure to
train” Monell claimon either a “pattern of violations” or a
“single violation” theory, | grant defendants’ notion and di sm ss
plaintiff’s claimfor failure to state a Section 1983 Monel
cl ai m agai nst the Borough of Colunmbia for violating plaintiff’s
Section 1981 rights. However, | grant plaintiff [eave to anend

his Conplaint to clearly aver the factual and | egal basis for a

a7 Plaintiff nust include factual averments showi ng or supporting a
reasonabl e i nference that “the deficiency in training actually caused
[ Sergeant Bronmer’s] indifference” to plaintiff’s Section 1981 rights.
Harris, 498 U.S. at 391, 109 S.Ct. at 1206, 103 L.Ed.2d at 428.

The United States Supreme Court described the requisite causation
anal ysis as foll ows:

Woul d the injury have been avoi ded had the enpl oyee been
trai ned under a programthat was not deficient in the
identified respect? Predicting how a hypothetically well -
trained officer would have acted under the circunstances may
not be an easy task for the factfinder, particularly since
matters of judgnent may be involved, and since officers who
are well trained are not free fromerror and perhaps m ght
react very much like the untrained officer in simlar
circunmstances. But the judge and jury, doing their
respective jobs, will be adequate to the task.

Id.

Here, plaintiff asserts that: (1) Borough of Colunbia training is
deficient, Complaint q 24; and (2) Sergeant Brommer contacted plaintiff’s
enpl oyer with the intent to discrimnate because plaintiff is African-
American. Conplaint § 36. Plaintiff’s Conplaint contains no averment that
the training deficiency caused Sergeant Bronmer to take the actions alleged in
this case. Moreover, the conclusory nature of the averments regarding the
deficient training and Sergeant Bromer’s discrimnatory intent do not support
a reasonabl e inference that the fornmer caused the latter
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“failure to train” Monell claimagainst the Borough of
Col unbi a. *8

Count IV - Intentional Infliction of Enotional Distress

Count 1V alleges a cause of action for intentional
infliction of enotional distress (“enotional distress”)* only
agai nst defendant Sergeant Brommer.®® Defendants seek disn ssal
of Count |V because Sergeant Bromer’s all eged conduct was not

extrenme and outrageous as a matter of |aw, and because plaintiff

48 If plaintiff chooses to amend his Conplaint regarding his Mpnel
claim he should clarify whether he is pursuing his “failure to train” claim
under a “pattern of violations” theory, a “single violation” theory, or both,
and aver sufficient facts to support the theory or theories pursued.

Finally, as defendants correctly noted in Defendants’ Reply Brief
at page 3, if plaintiff asserts that the Borough of Col unbia has an express
policy or programthat trains officers to violate arrestee’s Section 1981
rights, then plaintiff should state the allegation clearly and must plead
sufficient factual matters to state a clai munder Twonbly, supra.

49 For ease of reference, use of the term“enotional distress”
t hroughout this Opinion will refer to intentional infliction of enotiona
di stress (as distinguished fromnegligent infliction of enptional distress).

50 It is not entirely clear fromthe Conplaint whether plaintiff
al l eges that both defendants are, or Sergeant Bronmer individually is, liable
for intentional infliction of enotional distress. Conplaint 1 41, 54-54.
Plaintiff’s Brief clarifies his position that the intentional infliction of
enotional distress claimis against Sergeant Bromer individually.
Plaintiff’s Brief at page 20.

Specifically, the prayer for relief in Count IV of the Conplaint,
i medi ately after paragraph 41, states that plaintiff “prays for relief
agai nst Defendants as hereinafter set forth in the prayer for relief.” The
prayer for relief referred to in the Count |V prayer for relief is contained
i n paragraphs 53-55 in the final section of the Conpl aint designated “PRAYER
FOR RELIEF". It requests that the court “[a]ward nom nal and compensatory
damages to plaintiff” without reference to a specific claimasserted, and then
goes on to request “punitive damages agai nst Defendant Brommer in his
i ndi vi dual capacity for his outrageous conduct and his intentional infliction
of mental anguish and enotional distress.” Conplaint 7 53 and 54.

In response to the nunicipal defendant’s assertion of governmental

imunity on Counts IV-VI, plaintiff asserts clearly that he “states these
clainms only against [defendant] Bromer.” Plaintiff’s Brief at page 20.
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pled no facts supporting a reasonable inference that he suffered,
or is suffering from enotional distress and that such distress
IS or was severe.
Severe Enotional Distress

Addr essi ng defendants’ second contention first, |
conclude that plaintiff fails to state an enotional distress
cl ai m because he has not sufficiently pled the requisite harm
Specifically, the Conplaint avers that Sergeant Brommer “intended
toinflict enotional distress on Brian Wiite when he tel ephoned
Brian Wiite’'s enployer.... As a result, Brian Wite was
term nated and suffered, and continues to suffer, severe
enotional distress.”®!

The Suprenme Court of Pennsylvania has stated that to
prevail on an enotional distress claim plaintiff “nust, at the
| east, denonstrate intentional[,] outrageous or extrenme conduct
by the defendant, which causes severe enotional distress to the

plaintiff.” Reeves v. Mddletown Athletic Association,

866 A.2d 1115, 1122 (Pa. Super. 2004)(citing Hoy v. Angel one,

554 Pa. 134, 151, 720 A 2d 745, 754 (Pa. 1998)).
Plaintiff must suffer sone type of resulting physical
harm because of the defendant's outrageous conduct. Reeves,

866 A . 2d at 1122-1123 (citing Fewell v. Besner,

444 Pa. Super. 559, 569, 664 A 2d 577, 582 (Pa.Super. 1995)); see

51 Conpl ai nt 7 40-41.



Kazatsky v. King David Menorial Park, Inc., 515 Pa. 183, 197,

527 A.2d 988, 995 (Pa. 1987).

The Conpl aint avers that as a result of Sergeant
Bronmmer’ s conduct, plaintiff “suffered, and continues to suffer,
severe enotional distress.”* Paragraph 41 of the Conplaint is
not hi ng nore than a conclusory recitation of two elenents of an
enotional distress claim nanely causation and the requisite

|l evel of harm As such, it is insufficient under Twonbly, supra,

to allege either elenent.

Even if the chronology of the well-pled facts supported
a reasonabl e inference of causation, plaintiff’'s Conplaint is
entirely silent as to how this “severe enotional distress”
mani fested itself in plaintiff. Therefore, | grant defendants’
notion and dismss Count |V for failure to adequately plead harm
However, | grant plaintiff |eave to amend his Conplaint to
clearly aver what physical harmhe suffered, if any, because of
the al |l eged outrageous conduct of defendant Brommer.

Extrenme and Qutrageous Conduct

Def endants al so argue that Sergeant Brommer’s all eged
conduct was not “extrenme and outrageous” as a matter of |aw and
that plaintiff’s enotional distress claimnust, therefore, be
di sm ssed. Specifically, defendants argue that there “is no

known reported decision holding that conduct that nerely sounds

52 Conpl ai nt | 41.



in defamation rises to the ‘extrenme and outrageous conduct’
necessary to formthe basis of a cause of action for intentional
infliction of enotional distress.”> Defendants offer several
cases which they contend are anal agous to the present case and
whi ch establish that Sergeant Brommer’s conduct cannot be
“extrenme and outrageous” as a matter of |aw *

The cases upon which defendants rely for their argunment

t hat Sergeant Brommer’s conduct cannot be found “extrene and

53 Def endants’ Brief at pages 5-6.

54 In Gordon v. Lancaster Osteopathic Hospital Association
340 Pa. Super. 253, 489 A 2d 1364 (Pa.Super. 1985), a group of doctors sent a
no-confidence letter to hospital administrators expressing concerns regarding
their supervisor’s professional abilities. The Superior Court of Pennsylvania
hel d that publication of the no-confidence letter did not rise to the “leve
of atrocity” required to satisfy the “extrene and outrageous” el ement of an
enmotional distress claim Gordon, 340 Pa. Super. at 266-267, 489 A 2d at 1371

In Salerno v. Phil adel phia Newspapers, Inc., 377 Pa. Super. 83,
546 A.2d 1168 (Pa. Super. 1988), the Superior Court found that the publication
of a newspaper article about the plaintiff, a shooting victim which inplied
that plaintiff was shot because his son had testified against a mafia boss did
not constitute “extrenme and outrageous conduct” sufficient to support an
enotional distress claim Salerno, 377 Pa.Super. at, 92-93, 546 A 2d at 1172-
1173.

In Britt v. Chestnut H Il College, 429 Pa.Super. 263, 632 A 2d 557
(Pa. Super. 1993), the Superior Court found that a professor’s conduct toward
the graduate student-plaintiff Joseph Britt was not “extrene and outrageous”
as a matter of law and therefore insufficient to support plaintiff’s enptiona
distress claim Britt, 429 Pa. Super. at 271-272, 632 A 2d at 561-562.

Plaintiff Britt enrolled in a required course, Gender
Stereotypi ng, which Professor Klee taught. Plaintiff alleged that after
expressing his opinion that a particul ar classroom exerci se was “i nproper,”
Prof essor Klee “did everything in his power to sabotage [plaintiff]’s
reputati on and academ c career” by (1) giving plaintiff a “C’ grade in the
Gender Stereotyping course; (2) arranging to be assigned as plaintiff’s
academ c¢ advi sor; and (3) revoking, and convincing other professors to revoke,
pre-approved credits, which caused plaintiff not to graduate on time. Britt,
429 Pa. Super. at 265-266, 632 A 2d at 558.
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outrageous” as a matter of |law, upon review, do not conpel such a
findi ng.

VWhile Gordon v. Lancaster Osteopathic Hospital

Associ ation, supra, involved criticismof the plaintiff’s

enpl oynent qualifications, the criticismcane fromthe
plaintiff’s subordi nates, not froma |aw enforcenment officer.
More inportantly, the plaintiff in Gordon did not, as plaintiff
does here, allege that statenents regarding his professional
fitness constituted intentional racial discrimnation.

Li kewi se, Sal erno v. Phil adel phi a Newspapers, Inc.,

supra, involved neither the comruni cation of derogatory
information froma person in a position of authority, like
Sergeant Brommer, to the plaintiff’s enployer, nor the allegation
t hat any such communi cation was notived by racial aninus.

Finally, Britt v. Chestnut H Il College, supra, also

fails to conpel the finding sought by defendants. Although an
academ c advi sor may al so be considered a figure of sone
aut hority, whose conduct m ght be considered extrene or
outrageous in light of that position, plaintiff nmade no
al l egations that Professor Klee's actions were intended to
di scrim nate against plaintiff because of his race. Britt,
supra; see Restatenent (Second) of Torts, 8 46, cnt. e.

Pennsyl vani a appel |l ate courts define “extrene and

out rageous conduct” as conduct “so outrageous in character, so



extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable
incivilized society.” Reeves, 866 A 2d at 1123 (quoting Hoy,

554 Pa. at 151, 720 A 2d at 754).*

55 Al t hough defendants argue that plaintiff’'s enotional distress
cl ai m sounds in defamati on and Sergeant Brommer’s conduct is therefore not
“extrene and outrageous,” plaintiff’'s Conplaint asserts several clainms against
Sergeant Bronmer in addition to defamation, including nmalicious prosecution

Trial courts in this circuit, applying Pennsylvania |aw, have
recently found chall enged conduct to be “extreme and outrageous” in cases
where enotional distress clains were asserted in addition to nalicious
prosecution clainms and other claims sounding in police nisconduct. See O Fee
v. City of Philadel phia, 2009 W. 3172759, at *6-7 (E.D.Pa. Cctober 02,

2009) (Kelly, S.J.); OHara v. Hanley, 2009 W 2043490, at *13-14 (WD. Pa

July 08, 2009)(Fischer, J.); Paterson v. City of Phil adel phia,

2009 W 1259968, *5 (E.D.Pa. May 01, 2009)(Jones, J.); but see Mchtavi v.
United States, 2009 W. 578535, at *7 (M D.Pa. March 04, 2009)(Jones, J.).

For exanple, in O Fee the court found the requisite | evel of
out rageousness to state an enotional distress claimbecause “the prosecution
of a police sergeant[, O Fee,] on false grounds in retaliation for his
cooperation in an investigation into police corruption would cause an average
menber of the community to resent the individual who initiated the prosecution
and lead himto exclaim ‘Qutrageous!’....” 2009 W 3172759, at *7.

Here, likewi se, recitation of the facts, particularly the racially
noti vated, post-arrest phone call to plaintiff’s enployer which was intended
to, and did, get plaintiff fired, could certainly cause resentnment and cause
an average menber of the community to exclaim*®Qutrageous!”.

In O Hara, the court found that plaintiff pled sufficiently
out rageous conduct to state a claimfor enotional distress. There, plaintiff
all eged that a county Children and Youth Services Departnent investigation
issued a finding that plaintiff was an “indi cated sexual perpetrator” even
t hough the departnment enpl oyee-defendants knew the assertion to be fal se.
2009 W 2043490, at *14. The youth services finding led to the renmoval of two
children fromplaintiff’s custody, his arrest, incarceration, and a crimina
trial at which the judge directed a verdict in plaintiff’s favor on fourteen
of eighteen counts and plaintiff was acquitted of the remaining counts. 2009
WL 2043490, at *1-3, 14.

Al t hough the allegations of rape and sexual assault of a minor in
O Hara are of a nore serious nature than the crimes for which plaintiff here
was arrested and charged, plaintiff here avers that Sergeant Brommer arrested
hi m despite knowi ng he had no probabl e cause and then, notivated by racia
animus, called plaintiff’s enployer to have plaintiff fired based on that
groundl ess arrest and groundl ess all eged unfitness to work.

(Foot note 55 continued):




The gravanen of plaintiff’'s enotional distress claimis
t hat Sergeant Bronmer acted outrageously by: (1) proceeding to
the Riverview Bar & Gill, plaintiff’s place of enploynent, only
to di scover that he was not there; (2) locating plaintiff, who
was wal ki ng honme from patronizing the Riverview Bar & Gill,
having plaintiff stopped and brought back to his place of
enpl oynent; (3) arresting plaintiff at his place of enploynent
despite the know edge that plaintiff was neither intoxicated, nor
behaving in a disorderly manner; (4) calling plaintiff’s enployer
to tell the owner that plaintiff had been arrested for public
drunkenness and di sorderly conduct; (5) asserting that plaintiff
was unfit to work as doorman providing security; (6) requesting

the owner to termnate plaintiff’s enploynent; and (7) making the

(Continuation of footnote 55):

In Paterson, the court found plaintiff's allegations that
def endants “nmani pul ated the results of a crucial intervieww th a potentially
abused child in order to nmanufacture probable cause” to arrest plaintiff was
sufficiently outrageous or atrocious to support an enotional distress claim

By contrast, in Mchtavi, the court refused to find defendant’s
al | eged conduct sufficient to support an enotional distress claim There,
plaintiff alleged that “prison officials nade himdepressed by failing to
prevent other inmates from..conning himout of rmoney.” 2009 W 578535,
at *7. The court stated that this was not “anything close to the extrenme and
out rageous conduct that would give rise to a clainf for enptional distress.
2009 W 578535, at *7.

Here, plaintiff alleges that Sergeant Bronmmer arrested plaintiff
at his place of enploynment without probable cause and then, because plaintiff
is an African-Anerican, called plaintiff's enployer to have himfired. Unlike
the prison official’s alleged failure to act in Mchtavi, Sergeant Bromer’'s
racially notivated affirmative conduct could be found to be extrene and
out r ageous.
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phone call, assertions, and requests to the owner because of
plaintiff’'s race.®®

Taki ng these avernents as true, as | amrequired to do,
| conclude that, as a matter of |aw, Sergeant Brommer’s conduct
was sufficiently “extreme and outrageous” to support plaintiff’s
enotional distress claim Therefore, | deny defendants’ notion
to dismss plaintiff’s enotional distress claimon this ground.

Count V - Interference with Contract

Count V alleges that only defendant Sergeant Brommer is
liable for tortious interference with a contractual relationship.
Specifically, this count avers that Sergeant Bromrer tel ephoned
plaintiff’s enployer the day after plaintiff was arrested.
Plaintiff clainms that Sergeant Brommer advised plaintiff’s
enpl oyer that plaintiff had been arrested for public drunkenness
and disorderly conduct and that plaintiff was unfit to work as a
doorman providing security.

Plaintiff alleges that this tel ephone call constituted
tortious interference with plaintiff’s contractual relationship
with his enployer.® Defendants seek disnissal of Count V

because Pennsyl vani a does not recognize a claimfor tortious

56 See Conpl aint Y 10-22, 34-37.

57 Conpl ai nt 7 42-48.



interference with a contract based on alleged interference with
an ongoing, at-will enploynent relationship.®®

In order to assess defendants’ notion, | nust determ ne
whet her the Suprene Court of Pennsylvania woul d recogni ze a cause
of action for tortious interference with an ongoing, at-wll
enpl oynent relationship. The Suprene Court of Pennsylvani a has
not ruled on the issue and the Superior Court of Pennsylvania, an
i nternmedi ate appellate court, has ruled inconsistently on the

subj ect. Conpare Hennessy v. Santiago, 708 A 2d 1269, 1278-1279

(Pa. Super. 1998), with Curran v. Children’s Services Center,

Inc., 396 Pa. Super. 29, 40, 578 A . 2d 8, 13 (Pa. Super. 1990), and

Yaindl v. Ingersoll-Rand Conpany, 281 Pa. Super. 560, 575 n. 6,

422 A 2d 611, 619 n.6 (Pa. Super. 1980).
As a United States District Court assessing state-|aw
cl ai ms and exercising supplenental jurisdiction, I amobligated

to apply the substantive | aw of Pennsylvania. See Erie Railroad

Co. v. Tonpkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938).

| f the Supreme Court of Pennsylvania has not addressed
a precise issue, a prediction nust be made, taking into
consideration “rel evant state precedents, anal ogous deci sions,
considered dicta, scholarly works, and any other reliable data
tendi ng convincingly to show how the highest court of the state

woul d decide the issue at hand.” Nationwi de Mutual |nsurance

58 Def endants’ Brief at pages 4-5.
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Conpany v. Buffetta, 230 F.3d 634, 637 (3d G r. 2000) (citation

omtted).

“The opinions of internmediate state courts are ‘not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court in the state woul d deci de

otherwse.” 1d. at 637 (citing West v. Anerican Tel ephone and

Tel egraph Co., 311 U.S. 223, 61 S.Ct. 179, 85 L.Ed. 139 (1940)).

Upon review, | predict that the Supreme Court of
Pennsyl vania will recognize a cause of action for tortious
interference with an existing, at-will enploynent relationship.
My prediction is based on consideration of the Opinions of the
Superior Court of Pennsylvania in Hennessy and Yaindl, the
adoption of Restatenent (Second) of Torts 8§ 766 by the Suprene
Court of Pennsylvania, and the Opinions of several federal
district courts called upon to nmake the same prediction.

Pennsyl vani a Appell ate Law on At-WI | Enpl oynent

In Yaindl, supra, the Superior Court of Pennsylvania
stated that, “[o]f course, an action for intentional interference
with the performance of a contract |lies even though the contract
interfered with is termnable at the will of the parties.”

281 Pa. Super. at 575 n.6, 422 A 2d 611 at 619 n.6 (citing



Rest at enent (Second) of Torts 8 766, cnt. g).° Any confusion as
to whether a tortious interference cause of action exists under
t hese circunstances stens fromthe Superior Court’s subsequent

Opi nion in Hennessy, supra.

I n Hennessy, plaintiff sought to assert such a claim
but was rebuffed. The Superior Court reasoned that the statenent
in Yaindl quoted above was dicta. The Superior Court further
stated that the Court was aware of no case where tortious
interference had been “extended to the anbit of at-wll
enpl oynent.” Hennessy, 708 A 2d at 1278-1279. On those grounds
the Superior Court held that “an action for intentional
interference with performance of a contract in the enpl oynent

context applies only to interference with a prospective

59 “Wth respect to tortious interference clains, Pennsylvania has
specifically adopted Section 766 of the Restatement (Second) of Torts.”
Odyssey Waste Services, LLC. v. BFI Waste Systens of North Anerica,

2007 U.S.Dist. LEXIS 13530, at *19 (E D.Pa. February 27, 2007)(Pratter, J.)
(citing Restatenent (Second) of Torts 8§ 766; Adler, Barish, Daniels, Levin &
Creskoff v. Epstein, 482 Pa. 416, 430-432, 393 A 2d 1175, 1183 (Pa. 1978),
superceded by statute on other grounds as recognized in Law Ofices of
WlliamW MVay v. Wisman, Goldman, Bowen Gross, LLP, 2006 Pa.D&C. Dec.
LEXI S 468, at *10 (Al l egheny Ct.Com P. Decenmber 16, 2006) (Friedman, J.)).

Section 766 of the Restatement (Second) of Torts reads:

§ 766. Intentional Interference Wth Performance O Contract
By Third Person

One who intentionally and inproperly interferes with the
performance of a contract (except a contract to marry)

bet ween another and a third person by inducing or otherw se
causing the third person not to performthe contract, is
subject to liability to the other for the pecuniary |oss
resulting to the other fromthe failure of the third person
to performthe contract.

Rest at enent (Second) of Torts § 766 (1979).
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enpl oyment relationship whether at-will or not, not a presently
existing at-will enploynent relationship.” [d. at 1279 (enphasis
added) .

Wi | e Hennessy correctly characterized Yaindl’s
directive as “nere dicta”, | conclude that the Yaindl Court
correctly analyzed the matter. Mbreover, Hennessy did not
address additional statenents in Yaindl which also suggest that
the Supreme Court of Pennsylvania would recognize a cause of
action under the instant circunstances. Specifically, in Yaindl,
the Superior Court stated that the Suprenme Court of Pennsyl vani a
“has repeatedly | ooked to the Restatenent as authority for the
el ements of a cause of action for intentional interference with
existing contract relations, and it has apparently adopted
sections 766 and 767 of the Second Restatenent as accurate
enbodi nents of the law of this Commonweal th.” Yaindl,

281 Pa. Super. at 581 n.11, 422 A . 2d at 622 n.11 (citing Epstein,
482 Pa. at 430 n.13, 393 A 2d at 1182 n.13).°°
Despite the Suprenme Court of Pennsylvania' s pre-

Hennessy adopti on of Restatenent (Second) of Torts 8§ 766, see

60 Nunerous courts recogni ze that Restatenment (Second) of Torts § 766
has been adopted by the Supreme Court of Pennsylvania and permits causes of
action for tortious interference with both existing and prospective
contractual relations. E.g., United States Healthcare v. Blue Cross of
Greater Phil adel phia, 898 F.2d 914, 924-925 (3d G r. 1990); Geen v.
Interstate United Managenent Services Corporation, 748 F.2d 827, 831 (3d Cir.
1984); Thonpson v. US Airways, Inc., 2010 U. S.Dist. LEXIS 59088, at *27
(E.D.Pa. June 15, 2010)(Pratter, J.); Daniel Adanms Associates, Inc. v. R nbach
Publishing, Inc., 360 Pa.Super. 72, 78-79, 519 A 2d 997, 1000 (Pa. Super.
1987).
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Thonpson Coal Conpany v. Pike Coal Conpany, 488 Pa. 198, 207-208,

412 A 2d 466, 470-471 (Pa. 1979); Epstein, 482 Pa. at 430 n. 13,
393 A . 2d at 1182 n. 13, the Superior Court Opinion in Hennessy
does not expressly nention or discuss Section 766 of the

Rest at enent . See Hennessy, 798 A . 2d at 1278. However, Triffin

v. Janssen, 426 Pa. Super. 57, 626 A 2d 571 (Pa. Super. 1993), the
case which Hennessy cites for defining the elenents of a claim
for tortious interference with an existing contract, notes that
Pennsyl vani a courts have “traditionally applied the Restatenent
(Second) of Torts in reviewing clainms for intentional
interference with contractual relations. Triffin,
426 Pa. Super. at 63 n.4, 626 A 2d at 574 n.4 (collecting
cases). ®

The adoption of Section 766 of the Restatenent (Second)
of Torts by the Suprene Court of Pennsylvania, and the failure of
t he Superior Court in Hennessy to discuss its inplications are
significant in light of two comments to Section 766.

Specifically, Comment g. to Section 766 is | abeled “Contracts

61 Hennessy cites Triffin for the necessary elenents in a tortious
interference action. The Iine of cases leading to Triffin's statement of
those el enents begins with a 1971 Opinion fromthe Suprene Court of
Pennsyl vania citing the first Restatement’s version of Section 766 and a draft
of the Restatenent (Second)’s version of Section 766. denn v. Point Park
Col l ege, 441 Pa. 474, 479-482, 272 A 2d 895, 898-899 (1971) (citing both
Rest at enent of Torts § 766 (1939), and a tentative draft of Restatenent
(Second) of Torts & 766 (1979)), cited in R P. Russo Contractors & Engineers,
Inc. v. CJ. Pettinato Realty & Devel opnent, Inc., 334 Pa.Super. 72, 80,

482 A.2d 1086, 1090 (Pa.Super. 1984), cited in Neish v. Beaver Newspapers,
Inc., 398 Pa. Super. 588, 599, 581 A 2d 619, 625 (Pa. Super. 1990), cited in
Triffin, 426 Pa.Super. at 63, 626 A . 2d at 574, cited in Hennessy,

708 A.2d at 1278.
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termnable at-will” and states that when the terns of a contract,
express or inplied, permt a third party to termnate the
agreenent at-will, “Ju]lntil he has so termnated it, the contract
is valid and subsisting, and the defendant may not i nproperly
interfere with it.” Restatenent (Second) of Torts § 766, cnt. g.
(1979).

However, “that the contract is termnable at-wll...is
to be taken into account in determning the damages that the
plaintiff has suffered by reason of its breach.” 1d. Thus,
Comment g. makes clear that Section 766 includes a cause of
action for tortious interference wwth an at-wll relationship,
and the only limtation created by the at-will nature of the
rel ati onship may be in the prospective damages plaintiff can
prove.

Mor eover, Comment b. to Section 766 states that “there
is a general duty not to interfere intentionally with another's
reasonabl e busi ness expectancies of trade with third persons,
whet her or not they are secured by contract....” Restatenent
(Second) of Torts 8 766, cnt. b. (1979).

Thus, Comment b. bolsters plaintiff’s position that
Section 766 provides a cause of action for tortious interference
with an existing, at-will enploynent relationship. Also, it is
| ogical to assune that an at-will enpl oyee has a reasonabl e

expectation that another will not intentionally interfere with



that relationship. The questionable foundation for the rule
announced by the Superior Court in Hennessy, and its
apparent conflict with established precedent |eads nme to predict
that the Suprene Court of Pennsylvania will reject Hennessy.
At-W Il Enpl oynment
District Courts in the Eastern District of Pennsylvania
have reached conflicting concl usions when predicting whether the

Suprene Court of Pennsylvania will follow Yaindl or Hennessy.

Cases which predict that the Supreme Court of Pennsylvania wl|
foll owi ng Yaindl and recognize a cause of action for tortious
interference with an existing, at-will enploynment relationship

i ncl ude Brooks v. Systens Munufacturing Corporation,

2004 W 2028755, at *5-8 (E.D.Pa. Septenber 10, 2004)

(ONeill, J.); MOease v. RR Donnelley & Sons Conpany,

226 F. Supp. 2d 695, 703-704 (E.D.Pa. 2002)(Dalzell, J.); Gallas v.

Suprene Court of Pennsyl vania, 1998 U S.Dist. LEXI S 14172,

at *5-15 (E. D. Pa. August 25, 1998)(Yohn, J.).
Cases which predict that the Suprenme Court of
Pennsylvania will foll ow Hennessy and rule that no such cause of

action exists include Carter v. Phil adel phia St ock Exchange,

1999 U.S.Dist. LEXI S 13660, at *17-18 (E. D. Pa. August 26,

1999) (Ludwi g, J.); Parvensky-Barwell v. County of Chester,

1999 U.S.Dist. LEXI S 5624, at *21 (E.D.Pa. April 13, 1999)

(Buckwal ter, J.); Buckwalter v. ICl Explosives USA,




1998 U.S.Dist. LEXI S 4369, at *3-5 (E. D.Pa. March 25, 1998)

(Van Antwerpen, J.) (“Buckwalter 117); Buckwalter v. IC

Expl osi ves USA, 1998 U. S.Dist. LEXIS 276, at *56-57 (E.D. Pa.

January 8, 1998)(Van Antwerpen, J.) (“Buckwalter 17).
| find the reasoning, and thus the predictions, in

Brooks, supra, MdCd ease, supra, and Gllas, supra, to be

per suasi ve. % Each Opi nion di scusses the deficiencies of the
reasoning in Hennessy - specifically the failure to adequately
address Yaindl and Curran as prior, contrary authority, and the
failure to discuss the Suprenme Court of Pennsylvania s well -
recogni zed adoption of Section 766 of the Restatenent (Second) of
Torts in construing tortious interference with contract clains.
See Brooks, 2004 W 2028755 at *6; MC ease, 226 F. Supp.2d at 704

n.11; Gallas, 1998 U . S. Dist. LEXIS 14172 at *9-14.

62 In addition, the district court’s Opinion in, Beyda v. USAIR
Inc., 697 F.Supp. 1394, 1398 (E.D.Pa. 1988)(Wber, J.), is noteworthy. In
Beyda, a pre-Hennessy case, defendants argued that plaintiff was “unable to
establish a cause of action for interference with a contractual relationship
because plaintiff was merely a probationary enpl oyee, terminable at-will.”
Id. The court responded:

The argument is ingenious but specious. Plaintiff had a
contractual relationship for enploynment, albeit term nable
at-will. [If [the defendants] intentionally caused
[plaintiff’s enployer] to term nate that contract...the tort
cl ai m has been established. Though the at-will doctrine
protects the enployer fromcontractual liability, it offers
no confort to a third party tortfeasor whose w ongful
conduct interferes with the enpl oynment rel ationship. The
policies which sustain the at-will doctrine, whatever their
wi sdom or lack of it, are not intended to benefit a party
apart fromthe enpl oynment rel ationship

Id.; see Stineman v. Kennedy House, Inc., 1990 U S.Dist. LEXIS 16729, at *13
(E. D. Pa. Decenber 10, 1990) (Gaw hrop, J).
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In sum | predict that the Supreme Court of
Pennsyl vania will recognize a cause of action for tortious
interference with an existing, at-will enploynent relationship
for the follow ng reasons: (1) the Suprenme Court of Pennsylvani a
has recogni zed and does rely on the Restatenent (Second) of Torts
8 766 in construing tortious interference clains; (2) Comments b.
and g. of Section 766 of the Restatenent support recognition of
plaintiff’s claim (3) Hennessy concedes that a cause of action
exists for tortious interference with a prospective, at-wl|
enpl oynment relationship. Accordingly, it would be logically
i nconsi stent to protect prospective, at-will enploynent from
third-party interference but not to protect existing, at-wll
enpl oynent rel ationships fromsuch interference; and (4) Eastern

District Courts in well-reasoned opinions in Brooks, Md ease and

Gal l as have engaged in the predictive analysis required by the

Third Circuit in Nationwide Miutual |nsurance Conmpany v. Buffetta,

supra, and have concluded that the Suprenme Court of Pennsylvania
is likely to reject Hennessy and permt a cause of action under
t hese circunstances. Therefore, | deny defendant’s notion to

di sm ss Count V.

Count VI - Defamation

Count VI of plaintiff’s Conplaint alleges defamation
agai nst only defendant Sergeant Brommer. Specifically, plaintiff

al l eges that he was defanmed by Sergeant Bronmer’s tel ephone
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conversation wth plaintiff’s enpl oyer on the day follow ng
plaintiff's arrest. Plaintiff contends that he was defaned when
def endant Brommer advised plaintiff’s enployer that plaintiff had
been arrested for public drunkenness and di sorderly conduct and
that plaintiff was unfit to work as a doorman providing security.

Def endants argue that plaintiff fails to state a
def amati on cl ai m because pure opinion, wthout nore, does not
create a cause of action. Defendants also argue that plaintiff
failed to denonstrate that Sergeant Bromrer’s comruni cation of
his opinion that plaintiff was unfit to work as doorman coul d
reasonably be understood to inply the existence of undiscl osed
defamatory facts. ©3

In response, plaintiff argues that Sergeant Brommer’s
statenents constitute defamati on per se because defendant
Brommer’ s statenents inputed a “crimnal offense” and “busi ness
m sconduct” to plaintiff.®% However, plaintiff’s argunent does
not address defendants’ particular challenge to his defamation
claim

Specifically, defendants contest the first el enent of a

defamation clai munder 42 P.S. § 8343(a),® nanely “the

63 Def endants’ Brief at pages 8-11

64 Plaintiff’s Brief at page 19 (quoting denente v. Espinosa,
749 F. Supp. 672, 677 (E.D.Pa. 1990)(DuBois, J.).

65 Act of July 9, 1976, P.L. 586, No. 142, § 2, as anended
43 P.S. § 8343.
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def amat ory character of the comunication.”® However, a finding
of per se defamation would only obviate the need for plaintiff to
pl ead and prove “special harni caused by the defamatory

publication. See COenente, 749 F. Supp. at 677. Therefore, if

def endants are correct that Sergeant Bronmmer’s statenent does not
satisfy the “defamatory character” el enent, then defendants’
nmotion to dismss will be granted regardl ess of the nerit of
plaintiff’s argunent.

When assessing the defamatory character of a
communi cation, the court nust view the communication in context
to determ ne “whether the statenment was nmaliciously witten or
publ i shed and tended to bl acken a person’s reputation or to
expose himto public hatred, contenpt, or ridicule, or to injure

himin his business or profession.” Mthias v. Carpenter,

402 Pa. Super. 358, 361, 587 A 2d 1, 2 (Pa.Super. 1991); see

Fel dman v. Lafayette Green Condom ni um Associ ati on,

806 A.2d 497, 500 (Pa.Commw. 2002).

The key in determ ning defamatory neaning is “the
effect the statenent woul d produce on its intended audi ence,”
Fel dman, 806 A . 2d at 500, or in other words, “the inpression it
woul d naturally engender, in the m nds of the average persons
anong whomit is intended to circulate.” Mathias, 402 Pa. Super.

at 362, 587 A 2d at 2.

66 Defendant’s Brief at pages 8-11.
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Here, Sergeant Bronmer’ s intended audi ence was
plaintiff’s enployer. The context in which the bar owner
recei ved the communi cation was an unsolicited phone call froma
police officer. |f Sergeant Brommer did not expose plaintiff to
public hatred, contenpt, or ridicule by informng the owner that
plaintiff was “arrested for public drunkenness and di sorderly
conduct” and was “unfit to work as a doorman/security”, defendant
Bronmer certainly did, according to the Conplaint, tend to
bl acken plaintiff’s reputation and injure himin his business or

enpl oynent . ¢ See Mat hias, 402 Pa. Super. at 361, 587 A 2d at 2.

However, as defendants note, a statenment which nerely
expresses the speaker’s opinion is not defamatory. “Pure”
statenents of opinion are not defamatory and, therefore, not
actionable. Feldman, 806 A 2d at 501. By contrast, “m xed”
statenents of opinion nay be actionable, but only if the
statenent reasonably inplies the existence of undisclosed
defamatory facts. 1d. (citing Restatenent (Second) of Torts

§ 566, cnt. c. (1977)).¢8

67 Plaintiff avers that the phone call from Sergeant Bromrer was the
sol e reason he was fired. Conplaint Y 18-19.

68 Pennsyl vani a courts apply Comment c. to Section 566 of the
Rest at enent (Second) of Torts to determ ne whether a statement of opinion is
defamatory. It reads:

There are two ki nds of expression of opinion.
The. . .pure type[] occurs when the maker of the conment
states the facts on which he bases his opinion of the
plaintiff and then expresses a comrent as to the plaintiff's

(Footnote 68 continued):
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In both Mathi as, supra, and Fel dnman, supra, the court

concl uded the conmuni cations at issue were pure statenments of
opi ni on based upon di sclosed facts. In Feldman, the opinion
communi cated was that plaintiff’s behavior constituted
“harassnment,” and the fact, disclosed in a letter fromthe

condo associ ation-defendant, was that the condo owner-plaintiff

(Continuation of footnote 68):

conduct, qualifications or character. The statenent of
facts and the expression of opinion based on them are
separate matters in this case, and at conmon | aw either or
both coul d be defamatory and the basis for an action for
libel or slander. The opinion nmay be ostensibly in the form
of a factual statement if it is clear fromthe context that
the maker is not intending to assert another objective fact
but only his personal comrent on the facts which he has
st at ed.

The pure type of expression of opinion may al so
occur when the maker of the comrent does not hinself express
the alleged facts on which he bases the expression of
opi nion. This happens when both parties to the
comuni cati on know the facts or assume their existence and
the conment is clearly based on those assuned facts and does
not inply the existence of other facts in order to justify
the conment. The assunption of the facts may cone about
because soneone el se has stated them or because they were
assuned by both parties as a result of their notoriety or
ot herw se.

The second kind...the m xed type, is one which
while an opinion in formor context, is apparently based on
facts regarding the plaintiff or his conduct that have not
been stated by the defendant or assumed to exist by the
parties to the comunication. Here the expression of the
opinion gives rise to the inference that there are
undi scl osed facts that justify the formng of the opinion
expressed by the defendant. To say of a person that he is a
thi ef without explaining why, may, dependi ng upon the
ci rcunmst ances, be found to inply the assertion that he has
commtted acts that cone within the conmon connotation of
thievery. To declare, without an indication of the basis
for the conclusion, that a person is utterly devoid of noral
principles may be found to inply the assertion that he has
been guilty of conduct that would justify the reaching of
t hat concl usi on.

Rest at enent (Second) of Torts 8§ 566, cm. c. (1977) (enphasis added).
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“approached another unit owner in a confrontational manner...on
May 18, 2000 at approximately 7:30PM” Feldnman, 806 A 2d at 499.

Li kewi se, in Mathias, the court found that the opinion
expressed was of the “pure” variety because “all the facts upon
whi ch the aut hor based his opinion were disclosed in the second
paragraph of the colum.” Mathias, 402 Pa. Super. at 364, 587
A 2d at 3-4 (enphasis added). ®

Therefore, the crucial question here is whether
Sergeant Brommer’'s description of plaintiff as “unfit to work as
a doorman/ security” was potentially-actionable “m xed” opinion
reasonably inplying the existence of undi scl osed defamatory
facts, or non-actionable “pure” opinion wholly supported by the
di scl osed fact that plaintiff was arrested for public drunkenness

and di sorderly conduct. ™

69 Mat hi as i nvol ved a suit by several school board nmenmbers agai nst a
| ocal newspaper in which the school board nmenbers all eged defamation. On
December 7, 1988, the newspaper published a photo of three school board
menbers smiling as they |left a nagisterial hearing where two of themwere
convi cted of violating Pennsylvania’s Sunshine Law.

On Decenber 8, 1988, a columist for the paper expressed his
regret that the picture was published. Specifically, the columist opined
that it was nore detrinental to show the smiling school board menbers than it
woul d be to show hardened crimnals snling in a show of contenpt for the | aw
because the school board nmenbers are presunmed to be “leaders of a community’s
education establishment” and generally upright and | awabiding citizens. See
Mat hi as, 402 Pa. Super. at 360, 587 A 2d at 1-2.

The court found that the colum was “pure” opinion because the
entire basis for the columists opinion was supplied therein: (1) the picture
of the board menbers smiling after the hearing; (2) their conviction for
violating the state’s open-governnment |aw, and (3) the board nenbers as
pur posed | eaders of the conmunity and nodel citizens. Mathias,

402 Pa. Super. at 360-365, 587 A 2d at 2-4.

70 See Conpl aint ¢ 18.



Def endants focus solely on Sergeant Brommer’s
di sclosure to plaintiff’s enployer of the fact that plaintiff
“was arrested.”’™ The fact of plaintiff’'s arrest is averred in
paragraph 15 of plaintiff’s Conplaint and, therefore, taken as
true.

However, even accepting, arguendo, defendants’ narrow
focus, | find that inform ng an individual’'s enployer that the
enpl oyee “was arrested” reasonably inplies the fact of crimnal
conduct by that individual to justify the arrest. Sergeant
Brommer’ s statenent, as characterized by defendants, reasonably
inplied the existence of undi scl osed defamatory facts, nanely
crimnal conduct by plaintiff justifying his arrest.

In fact, however, plaintiff actually avers that
Sergeant Brommer “told the owner/manager that Brian Wiite was
arrested for public drunkenness and disorderly conduct[.]”" As
just discussed, this inplies that plaintiff was intoxicated and
behaving in a disorderly manner. Both inplications nust be
considered to be factually false at this stage of the

proceedi ngs. 3

n Defendants’ Brief at page 11 (citing Conplaint § 15).
2 Conpl aint 7 18 (enphasis added).
3 Plaintiff avers that he was neither intoxicated nor disorderly.

Conplaint § 16. Therefore, for the purposes of this nmotion to dismss, under
t he applicable standard of review, the facts reasonably inplied by Sergeant
Brommer’s statenment nust be considered to be fal se.
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Mor eover, taking the facts pled by plaintiff in the
light nost favorable to him as | nust under the standard of
review for a 12(b)(6) notion, Sergeant Bronmer failed to disclose
the followng facts: (1) plaintiff was not at the R verview Bar
& Gill when arrested, but was brought back to his place of
enpl oynment and then arrested; (2) plaintiff was not intoxicated;
(3) plaintiff was not behaving in a disorderly manner; and
(4) Sergeant Brommer’s request that the bar owner fire plaintiff
was notivated, at least in part, by racially discrimnatory
i ntent.

As such, for purposes of this notion to dismss,
cannot find that Sergeant Brommer disclosed all facts upon which
he based his opinion, and therefore do not find Sergeant
Brommer’s statenment that plaintiff was unfit to work as a door man
to be unactionabl e pure opinion. Therefore, | deny the notion of

def endant Brommer to dism ss Count VI.

CONCLUSI ON
For all the foregoing reasons, | grant in part and deny
in part defendants’ notion to dismss. | deny defendants’ notion
to dismss Counts I, Il, V, and VI. | grant defendants’ notion
to dismss Counts IIl and V. While plaintiff’s Mnell claim

agai nst the Borough of Colunbia for violation of his Section 1981
rights in Count Il and plaintiff’s claimfor intentional

infliction of enotional distress against Sergeant Bronmer in



Count 1V are each dismssed, | grant plaintiff leave to file an
Amended Conplaint to re-plead Counts |1l and IV consistent with

thi s Opi nion.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI AN WHI TE, )
) Gvil Action
Plaintiff ) No. 09-cv-4353
)
VS. )
)
JACK BROWER and )
BOROUGH OF COLUMBI A, )
)
Def endant s )
ORDER

NOW this 30'" day of Septenber, 2010, upon
consi deration of the foll ow ng docunents:
(1.) Motion of Defendants Jack Bromrer and Borough
of Colunbia to Partially Dismiss Plaintiff’'s
Conpl ai nt, which notion was filed on

Novenber 19, 2009; together wth:

Brief in Support of the Mdtion of

Def endant s Jack Brommer and Bor ough of
Colunmbia to Partially Dismss
Plaintiff’s Conplaint, which brief was

filed on Novenber 19, 2009;

(2.) Plaintiff, Brian Wite’'s Response in
Qpposition to Defendants, Sgt. Jack Bromrer

and Borough of Colunbia’s Partial Mdtion to
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Di sm ss the Conplaint, which response was

filed Decenber 3, 2009; together wth:

Plaintiff, Brian Wiite's Brief in
Qpposition to Defendants, Sgt. Jack
Bronmer and Borough of Colunbia' s
Partial Mdtion to Dismss the Conplaint,
which brief was filed on Decenber 3,

2009;

(3) Reply Brief of Defendants in Support of their
Motion to Partially Dismss Plaintiff’s
Conmpl ai nt, which brief was filed Decenber 29,
2010;

and for the reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that defendants’ notion to partially

dismss plaintiff’s Conplaint is granted in part and denied in

part.

| T 1S FURTHER ORDERED t hat defendants’ notion to

dism ss Count | of plaintiff’s Conplaint alleging
unconstitutional seizure, Count Il alleging malicious
prosecution, Count V alleging tortious interference with a

contractual relationship, and Count VI alleging defamation,

is



deni ed.

I T 1S FURTHER ORDERED t hat the noti on of defendant

Bor ough of Colunbia to dismss Count Il of plaintiff’s Conplaint
alleging intentional discrimnation in regard to plaintiff’s
right to contract is granted.

| T IS FURTHER ORDERED t hat Count |11 agai nst defendant

Bor ough of Colunbia is dismssed fromplaintiff’'s Conplaint.

|T 1S FURTHER ORDERED that plaintiff shall have unti

Cct ober 22, 2010 to file an Amended Conplaint to clearly aver the
factual and legal basis for a “failure to train” Mnell™ claim
agai nst def endant Borough of Colunbia in Count I11.

IT 1S FURTHER ORDERED that the clains in Count 111 of

plaintiff’s Conpl ai nt agai nst defendant Jack Brommer all eging

intentional discrimnation in regard to plaintiff’s right to
contract shall remain in plaintiff’s Conplaint.”

I T 1S FURTHER ORDERED t hat the noti on of defendant Jack

Brommer to dismss Count |1V of plaintiff’s Conplaint alleging
intentional infliction of enptional distress is granted.

| T 1S FURTHER ORDERED t hat Count |V against only

def endant Jack Brommer is dismssed fromplaintiff’'s Conplaint.

7 See Monell v. Departnment of Social Services, 436 U.S. 658,
98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).

& Since neither defendant filed nor briefed a notion to
dismiss the clainms in Count 11l of plaintiff’s Conpl aint agai nst def endant

Sergeant Jack Brommer, those clains remain in this |awsuit.



|T 1S FURTHER ORDERED that plaintiff shall have unti

Cctober 22, 2010 to file an Anended Conplaint to clearly aver
what physical harm he suffered, if any, because of the all eged

out rageous conduct of defendant Jack Brommer.

BY THE COURT:

[ s/ James Knol | Gardner

James Knol |l Gardner

United States District Judge



